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IN THE
COURT OF SPECIAL APPEALS OF MARYLAND

SEPTEMBER TERM, 1985

NO. 1130

IN RE: CRIMINAL INVESTIGATIONS NO, 1-162
IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY

APPEAL FROM THE CIRCUIT COURT
FOR ANNE ARUNDEL COUNTY
(BRUCE C. WILLIAMS, JUDGR)

APPELLANT'S BRIEF AND. APPENDIX

STATEMENT OF THE CASE

This case presents yet another instance In which e grand
jury investigation has been Impeded by a decision of the lower
court, permitting a "mere wilness" to challenge the authority
of the grand jury's Jjurisdiction and, more {importantly,
interpreting the immunity provision of the Annotated Code of
Maryland, Article 27, §262, in such a manner as to render that
statute effectively meaningless. While the main issue here is
a narrow one - the lInterpretation of the statute - its
implications for eriminal law enforcement are broad,

The case comes to this court from the decision of Lhe

Anne Arunde!l County Circuit Court {(Bruce C, Williams, Judge)

App. 6



exercislng Jurlsdiction over a criminal investigation, which
denfed the Appellant State of Maryland's Motlon to Compel
testimony of eleven witnesses belfore the Anne Arundel County
Grand Jury. {(Docket Entries).l/

The case below was inltiated by the Appellant, ilhe State
of Maryland on October 18, 1985, when eleven Motions to Compel
grand Jury testimony were f[iled with the Circult Court for
Anne Arundel County, pursuant to Md. Rule 4-831. (Motions (o
Compel). The State's Motions recited that the witnesses had
all been summonsed and appeared before the Anne Arundel County
Grand Jury on October 7, 1985, at which time each wilness,
while represented by counsel outside the grand jury room,
refused to answer any questions, except for thelr name &and
address, retating to Lthe gaming investigation then being
conducted by the Anne Arundel County Grand Jury. Each witness
clited his or her Fifth Amendment privlilege againgt selfl-
incrimination, in spite of the (act that each was advised of
the nature of the grand Jury investigation and speciflecally
informed of thelr cxemption from prosecution, trial and
punishment for any and all erimes aboul which they might be
compelled to testify, pursuant to the statutory provision of
Article 27, §262. The Appellees [iled their Response lo the

Motion to Compel, claiming, among other things, that the Anne

l/The names of the witness
the grand Jury are not refer
Rute 1098b. Because the recorf
the record was prepared by
references to the record will
the document,
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Arundel C?unty Grand Jury lacks Jurisdietion to (investigate
the matter and, more importantly, that the Immunity conferred
upon the wltnesses was not sufficlent to protect them from
crimes other than gambling violations and thus was not
sufflicient to displace thelr Fifth Amendment privilege.
{Answer to Motion to Compel).

The matter came on for a hearing before the Honorable
Bruce C. Wl!lilams ol the Clrcult Court f[or Anne Arundel
County, and was docketed as a Miscellaneous Law matter, No. -
162, The only evldence offered at the hearing consisted of
the grand Jury testimony of one of the aforementioned
witnesses, augmented by argument of counsel. In an oral
opinion at the conclugion of the hearing, the lower court
denled the State's Motlions to Compel, apparently findlng both
that the wltnesses were Justified in challenging the
jurisdietional authority of the grand Jury and that the
statutory immunity conferred upon the witness pursuant to 5282
of Article 27 did not protect those wiltnesses from prosecution
for crimes other than gambling about which thelr testimony
might relate. (Docket Entries, T. 29-30).

The State noted this appeal from the final order of the
lower courtil in a timely manner on November 4, 1985.

2/Since the State Is now precluded from compelling the
testimony of these witnesses, the rights of the partles have
been settled and the issue has been finally determined. In
Re: Speclal Investigation No. 244, 296 Md. 80 (1983). In
addition, this case falls within “the collateral order
exception” to the final Jud nt rule enunciated in Cohen v,
n ficetal 1 on r or 337 U.8. 541 (1949},

n a pre r a or er l1ly disposes of the
Appellant's claim to compel the witnesses; (2) the Appellant's

-3
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QUESTIONS PRESENTED

DID THE LOWER COURT ERR IN PERMITTING "MERE WITNESSES" TO
CHALLENGE THE JURISDICTIONAL AUTHORITY OF THE ANNE
ARUNDEL, COUNTY GRAND JURY TO CONDUCT AN INVESTIGATION
INTO GAMING VIOLATIONS?

1!, DID THE LOWER COURT ERR [N ITS NARROW INTERPRETATION OF
ANNOTATED CODE OF MARYLAND, ARTICLE 27, §262, BY HOLDING
THAT THE STATUTE PROTECTS WITNESSES FROM PROSECUTION,

TRIAL. AND PUNISHMENT PFOR OCAMING OFFENSES ONLY AND NO
OTHERS?

CONSTITUTIONAL PROVISIONS, STATUTES, ETC,

As permitted by Rule 1031c.3, the cltatlon ol pertinent
constitutlonal provialons, statutes, ete., |s set out here,
while the pertinent text is set forth In the Appendlix.

U,3., Constitution, Amendment V

18 United States Code, 56002

Md. Rules of Proceduro, Rule 4-§31

Md. Ann. Code, Artlcle 27 §262 (1982 Replacement Vol,)

Md. Ann. Code, Artlicle 27, §258 (1924)

Md, Ann, Code, Artlele 27, §23 (1982 Replacement Vol.)

Laws of Maryland, 1937, Chapters 434, 435, 438

STATEMENT OF PACTS

On October 7, 1985, eleven witnesses who had been
subpoenaed by the Anne Arundel County Grand Jury appesared

2/(cont.) cluim is colleteral to, and separable from, the
principal issue of guilt or innocence; and (3) the order
invotves an Important right that would be lost il the review

had to await final judgment,

v, State, 297 Md, 660 (1983). In

a na appealable order, and must await any resulting
prosecution arising from the pending Investigation, the fissue
would be lost since the grand jury would be denied the
testimony of these witnesses and no Indictments may result.
The State would never have the opportunity to preserve the
issue without compelllnﬁ the within named witnesses and no
conlempt proceeding may lfollow.

App. 9



before that body to testify in an Investigation of possible
violations of the State's gambling laws. Bach witness was
represented by counsel, who remained outside the grand jury
room during the witness' questioning. Each witness before the
grand jury was advised that the scope of the grand juey's
investigation lncluded violatlons of the State's gambling laws
and that s the subject about whieh each would be
questioned, FEach witness was explained tho provisions of
Annotated Code of Maryland, Artiele 27, §262, oproviding
complete transactlonal inmunity tor each of the witnesses
compelled to testify, and indeed, the statute was read to each
witness. Eaeh witness was further edvised that, by operation
of that statute, each was exempt from prosecution, telal, and
punishment for any and all crimes about which the witness was
compelled to testify. Alter providing thelr name and address,
each witness refused to answer any further questions relating
to the gambling activities they were questloned aboul, citing
thele Fifth Amendment privilege against self-inerimination,
{(Motlons to Compel).

During the grend jury's questioning, wilnesses were asked
questions about the name of their employer, their duties and
responsibilities in that position, and more particularly,
about their knowledge of electroniec video gaming devices known
as poker machines. Easch witness exercised his or her Fllth
Amendment privilege and refused to answer any of these
questions, in spite of the fact that each was compellable and

exempt from prosecution for any erimes about which they might

App. 10



testify,

Based on each of the witnesses' refusals to answer, the
Stete Initiated proceedings to compel thelr testimony,
pursuant to Md. Rule 4-631., Thus, on Ontober 18, 1985,
Motions to Compel grand jury testimony of each of the eleven
witnesses were (iled In the Cireuit Court for Anne Arundel
County. (Motions to Compel).

On October 28, 1985, a consolidated hearing on all of the
State's Motions to Compel was held belore the Honorable Bruce
C. Wiltllams of the Circuit Court for Anne Arundel County. The
only evidence offered at the hearlng ~consisted of a
representative transeript of the grand jury testimony ol one
of the witnesses. At the hearing, the Appetlees challenged
the authority and Jurisdiection of the Anne Arundel County
Grand Jury to investigate In this case, alleging, without
offering any evidence In support thereof, that the grand Jury
was Investigating tax violations as wel] as gembling and Lhat
any gambling violstlions should properly be investigaled Iin
Baltimore County, where the witnesses were alleged to be
employed. In addition, the Appellees suggested that the
immunity statute, Article 27, §282 was not sufficient to
protect them from other erimes such as income tax evasion,
federal gambling violatlions, and RICO charges. (Transcript of
hearing). The State, on the other hand, contended that the
"mere witnesses” did not have the right to chalienge the
authority of the grand jury as to Its jurisdiction, citing to

the lower court two recent Court of Special Appeals decislons,

App. 11



In Re: Speclal finvestigation Nos. 224 and 237. In addltlon,

the State econtended that the lnmunity statute in question was
sufficiently broad to protect the witness (for any and all
crimes about whlich they were compelled to testify, and not
just gambiing.

The lower court, at the conclusion of the hearting,
rendered Its opinion, denying the Motlons to Compel., The
lower c¢ourt appears to have based I(ts decislon upon the
finding that: (1) any gaming violations under Investigation
were not properly before the Anne Arundel County GOrand Jury)
and, (2) that the immunity statute was not sulficient In scope
to protect a witness from cerlimes other than gnmbling.ll
ARGUMENT

1. THE LOWER COURT ERRED IN PERMITTING "MERE WITNESSBE3" TO
CHALLENGE THE JURISDICTIONAL AUTHORITY OF THE GRAND JURY.

Although It Is not altogether clear, the lower court
appears to have relied, at least in part, on the suggestions
of the Appellees herein, witnesses and Respondents below, that
the Anne Arundel County Grand Jury was without jurisdiction to
investigate the matter presently under consideration,

While counsel for the Appellees proffered to the lower
court his susplcions that the grand jury was finvestigating
matters other than gambling, no evidence was offered by the
Appellees to support such a proposition, Indeed, on the
contrary, the only evidence offered at the hearing consisted

of the transcript of one of the grand Jury witnesses (T. 24-

i/The full text of the lower court opinion Is reprinted
in the Appendix at E. 1-2,
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2. As that transcript makes abundantly clear, the only
questions asked of the witneas related to gambling violatlons
and nothling more.

More Importantly, however, In two companion cases decided

by this Court, In Re: Speclal Investigation No. 224, 54 Md.

App. 137 (1983) and 1in Re: Speclal Investigation No. 237, 54

Md. App. 20! (1983), this Court [lrmly held that "mere
witnesses" did not have the luxury of challenging the
terrltorial jurisdiction of the grand jury. In & thoroughly
researched opinion, relying upon a host of Supreme Court
cases, the Court recognized that It is not until the
conclusion of the grand jury investigation, when an indictment
has been returned, that a party may challenge the jurisdletion
of the grand Jury, sinee It {s not until then that a person
with standlng would have the right to make such a challenge,
and Lhe jurisdiection of the grand fury becomes clear. As the

Court noted In In Re:i Speclal Investigation No. 224, supra,

at 147, citing Hendricks v, United States, 223 U.§, 178, 174:

As has been sald before, the Identlty of the
offender, and the precise nature of the
offense, I{f there be one, normally are
developed at the conclusion of the grand
jury's labors, not at the beginnlng.

In the same case, the Court went on to hold that:

The witnesses In this case have challenged the
territorial Jurisdictlon of the grand jury.
Jt is the lesson of Blalr that they are
incompetent to do 3go: in truth 1t Is In the
ordinary case no concern of one sunmoned &s a
wlitness whother the offense |s within the
jurisdiction of the Court or not,

In Re:r Special Investigatlon 224, supra, at 1417,

App. 13



The Appellees argued below, and presumably witl argue here,
that the aforegoing cases are not dlspositive since the present
case Involves witnesses sunmonsed to testlfy as opposed 1o
produclng records, as was the case In In Ret Special

Investigation No. 224 and 237, supra. (T. 11-12), No such

distinction was made by this Court in its decisions previously,
and no rationale could be contrived to support such a
distinction, Whether witnessos are called to testify or produce
records, the holding of this Court Is clear: "mer~ wilnesses” do
not have the elght to challenge the jurlsdictional authority of
the grand jury. As the Court In In Re: Special Investigation
No, 224 recognlzed, "that mero witnesses, who have no recognized
interest In the valldity of the grand Jury's proceedings, have
managed to stall those proceedings [or over one year is deeply to
be regretted.” The Appeltant respectfully suggests that to allow
the wltnesses In this case to stall and obfuscate the grand
jury's proceeding, given the two recent decisions to the
contrary, would be a tragedy indeed.

1{. THE LOWER COURT ERRED (N [OLDING THAT THE IMMUNITY CONPERRED

UPON A WITNESS PURSUANT TO ARTICLE 27, $§262 IS LIMITED TO

ONLY GAMBLING OFFENSES.

While a wltness may not challenge the authority or
jurisdiction of a grand Jury to conduct |its investigatlon,
Argument 1, supra, he no doubt may raise his Fifth Amendment
privitege against self-incrimination when compelled to testify
before a grand jury. However, when that privilege is displaced
by an Immunity which Is broad cnough to supplant the privilege

against self-incrimination, the witness may be compelled to

App. 14



testify (n spite of hils objectlons and claim of privilege.

Butler v. State, 55 Md. App. 409 (1983).

The lower court denled the State's Motlons to Compel In this
case by holding that the provisions of Artlele 27, §262, which
applies to gambling Investigations, was not sufflelently broad to
protect a witness from Incriminating himsell with respect lo
erimes other than gambling.

Recently, {n Butlor, supra, this Court discussed in depth

the history of Maryland Immunity statutes, and their
applicabllity. Butler Instruetls us, harklng back to Bowle V.
State, 14 Md. App. 567 (1972), that Immunity Is exclusively a
creature of slatute. A grant of Ilmmunity takes away the
constitutional privilege agalnst self-incrimination when &
witness (s compelled to testify end grants the witness an

{mmunlity from prosecutlon, telal, and punishment in place of the

privilege. State v. Panagoulls, 3 Md., App. 330 (1968), aff'd.

263 Md. 699 (1969), As noted In Brown v. State, 233 Md. 288

(1963), in order lo be valid, the Immunity granted must be as
broad as the privilege agalnst self-inerimination whiech 1t
supplants or displaces.

Unlike the Federal syslem,i/ Maryland provides prosecutors
with limited eircumstances Iin whieh Inmmunity (rom prosecution may

be conferred. Also unllke the Federal Immunity statute which

4/yg U.5.C. §6002 (1970) provides that a witness before a
Court ©r grand jury of the United States may be compelled to
testify but no testimony or Information dlrectly or indirectly
derived from such testimony may be used against the witness in
any criminal proceeding. The Federal Immunity Statute s
applicable to all criminal offenses.

-10-
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grants use and derlivatlve use Immunlty, Maryland's |immunity
statutes, with few exceptions, grant transactlonal immunity,
Trensactional (mmunity means that a witness compelled to testlfy
about an incldent cannot be prosecuted for any offenses arising
out ol that transactlon, even If Independent evidence of the

offense can be obtained. As noted In Butler, supra, after the

Supreme Court's dec!slon In Counselman v Hitscheoek, 142 U.S, 547
(1892), it was generally belleved that only transectional
jmmunity would be sufficient to displace the Fifth Amendment
priviiege, Not until the Supreme Court decided Kastigar v

United States, 406 U.S. 441 (1972), was use and derivative use

frmunlty held to be sufflcient to supplant the privilege. Sce,

penerally, Butler, supra.

While our appellate courts have had a number of occasions to

discuss Maryland's Immunity statutes, See, e.f., Roll v. State,

15 Md. App. 31 (1972), <(holding that S§298C of Artivle 27 s
constitutional); State v. Toelle., 10 Md, App. 202 (1970)
(accepting, without declding. that $§39 and 262 of Article 27 are
constitutlonal); Brown v State. 233 Md. 288 (1963) (declding
that §23 of Article 27, dealing with bribery, Is constitutional),
no Maryland appellate decision has directly addressed the Iissue
presented here - the scope of Jmmunity conferred upon & witness
once [mmunity is applicable - although, 8s we shall argue below,
such a decision Is implicit in previous decisions.

The specific Llmmunity statute under consideration here is

Annotated Code of Maryland, Article 27, Section 262, which

states:

=11~
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No person shall refuse to testlrr concerning
any gaming or betting because his testimony
would fmplicate h!msel: and he shall be a
competent witness and compellable to testily
against any person or persons who may have
committed any of the offenses set forth under
this Subtitle, provided thal any person 30
compelled to testify in behalf of the State In
any such case, shatl be exempt from
prosecution, trlal and punishment for any and
all such crlmes and offenses of which such
person so testlfying may have been gullty or a
participant and about which he was compel led
to testify.

While perhaps not artfully stated, the plain language of the
statute provides for transactlonal f{mmunity, l.e, exemptlion from
prosecution, trial and punishment. In addition, the immunity
from prosecution applies to “any and all such ¢rimes and offenses
of which such person so teslifying may have been guilty or a
participanl and about which he was so compelled to testify." The
scope of the immunity thus conferred is, by the very words of the
statute, not limited to merely gambling offenses, but to any and
all such crimes and offenses ol which the witness was gullty and
about which he was compelled to testify, The only limitations on
the statute refer to offenses "about which he was 30 compelled lo
testify,” thus Iimiting the immunity conferred only to (hose
answers which are responsive to questions posed. Had the
teglsiature wanted to limit the lmmunity conlerred upon a witness
only to gambling oflenses, 1t could have done so, by llmiting the
Immunity to an exemptlon from "prosecution, trla!l and punishment
for gambling offenses," in simple terms. Where, however, the
language of the statute is clear and unambigous, there is no need
to resort to statutory construction or interpretation, In Re:

Arnold M., 298 Md. 515 (1984),

-12-
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Even I{ the court should go beyond the plain meaning of the
words employed, the basic maxims of statutory constructlon also
dietate the conclusion that the statute is intended to cover all
orimes about which the witness is ecompelled to testify, and not
merely gambling offenses. 1In thls regard, the statute is to be
construed reasonably and with reference to the purpose to be

accomplished. Seott v. State, 207 Md. 235 (1983), Haskell v.

Carey, 294 Md. 550 (1982). The court should also consider the
consequences which may flow from one Interprotation of the
statute rather than another, and adopt a construction which is in
harmony with the general scheme of the enactment and one which
will assist In effectuating the legislative purpose. State v.
Berry, 287 Md. 491 (1980). The legislative purpose In enacting
the immunity provislon 1is to provide a tool for compelling
testimony over the assertion of a Fifth Amendment privilege In
certaln cases, and thus to afd in the prasecution of those
particulsr types of offenses. 1f, as the lower court found, the
immunity conforred upon a wltness by operation of this statute is
limited to only gaming offenses, {its utility would be rendered
meaningless, slnce practically any answer to a question might
implicate a witness {n a crime other than gambling and thereby
defeat the very legislative purpose for which the statule was
enacted. For example, a witness who is asked "Do you know what a
pay off 1s?", might thereby refuse to answer claiming that a
truthful answer would incriminate for a crime other than
gambling.

Additionally, il is by now axiomatic that, absenl a clear

-13-
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Iindication to the contrary, a statute, If reasonably possible, Is
to be read 9o that no word, clause, sentence or phrase |Is
rendered surplusage, superfluous, meanlingless or nugatory.
Management Personnel Services. Inc. v, Sandefur, 100 Md. 332
(1984), Mavor and C tv Council of Baltimer v Hacklev, 300 Md.
277 (1984). In the present case¢, and with reference to Article
27, §262, the lower court accepted the argument of Appellices that
the word '"such", placq? as It Is in the phrase "exempt (rom
prosecution, trial and punishment for any and all such crimes and
offenses,,.." is a reference to gambling offenses only, enumerated
in the preceding part of the statute. [f that be the case, then
the remalning part of the sentence describing the scope of
immunity, l.e. "of which such person so testifylng may have been
gullty or 8 participant and about which he was 3o compelled to
testify," becomes totally meaningless and mere surplusage. Such
an interpretation flies in the face of the basic principle of
statutory construction cited above. It Is much more logical and
reasonable to therefore conclude that the word "sueh" modifies
the phrase ‘Yerlmes and offenses of whieh such person so
testifying may have been guilty or a participant and about which
he was so compelled to testlfy.”

In analyzing the statute In harmony with basiec principles of
statutory construclion, the court should recognize that, by
adopting the interpretation of the lower court, the statute s
also rendered unconstitutional, since the immunity conferred upon

the witness is not sufflicient to supplant the Fifth Amendment

_l4_
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privilege, Brown, supra. Where there are two constructlons that

can be placed on a statute, oneo of which will result in Its
legallty and effecti{veness and the other which wii! make It
i1legal or nugatory, the court must construe it so as lo render
it effective and so as to avoid a confliot with the Constitution
whenaever that course s reasonably possible, Pickett v, Prince

Qeorge's County, 201 Md, 648 (1981), Moberly v. Herboldshlemer,

276 Md. 211 (1976), As noted earllier, while no Maryland
appcllato decision hags directly addressed this lssue, the Court

of Appeals In Brown v. State, supra, did uphold the

constitutlonslity of the Immunity conferred by the bribery
statute, Annotated Code of Maryland, Artlele 27, §23. As the
court noted in Orown, the language In the gamblling statute, §262
ls elmost |dentical to the language ol the bribery statute.

Brown, supra, p. 294, (n, 2. Thus, glven the constitutionallty

of the Immunlity provision of the bribery statute and the almost
ldentical language of the gambling statute In issue, ipso facto
the gamblling sgtatute also passes constlitutional muster and is
therefore at odds with the lower court declsion.

Read In light of the aforegoing principles of statutory
construction, and based on the plain meaning of the words
employed, while the appliocabilfty of the statute Is limited to
gambling offenses, the scope of Immunity econferred by its
operation includes any and all offenses aboutl which the witness
s compelled to testifly. Thus, both analytically and
practically, once a witness is compelled to testily befare a

grand jury or at a trial Involving the Investigation or
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prosecution of a gambling offense, the Immunity provision of
Section 262 is triggered, (lowever, the scope of Inmunity
conferred upon the wilpess Is not merely limited to gamblling
offenses but Includes any and all crimes about which the wltness
Is compelled to testify before the grand jury or at the trial,
The legislative history of Section 262 also supports this
analysls, While Immunity for persons compeiled to testily in
gambling offenses dates back to Chapter 285 of the Laws of 1833,
the present language of the statute finds Iits genesis In Chapter
438 of the Laws of 1937, That year, the leglalature amended not
only the language of the Ilmmunity provision of the gambling
statute, but also amended the Inmmunity provision of the bribery
statute and the conspliracy statute In almost ldentical terms, and
enacted an Ilmmunity provislon (or lottery violations at the sume
time. See, Laws ol Maryland, 1937, Chapters 434, 433 and 438,
While the reasons for each of the amendments differed, it is
worth noting that the language adopted ls practically
tdentical, The bribery statute, for example, was amended to make
clear that only wltnesses called "in behalf of the State"
received immunity from prosecution. The gambling statute, on the
other hand, was amended to make clear that the exemption for
compelled witnesses applied not only to "prosecution", but also
to "trlal and punishment" as well, The statute as It existed
prior to the 1937 amendment indicates the legislative Intent to
grant immunity to all offenses revealed by the witness'
testimony, not Just geming of(enses. Peior to the 1937

amendment, the stalute provided lmnunity C(or "any offense 1to
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which (the wltness'] testimony relates.” Annotated Code ?f
Maryland, 1024, §258, In eaddlition to adding the language
exempting the witness not only from prosecution but trial and
punlahment as well, the amendment also served to limit the
immunity conferred to those crimes or offenses "aboul which he
was 80 compelled to testify." 1In this feashion, the legislature
made clear that the witness' (mmunlty extended only to offenses
revealed in responsive answars to compelled questions ant not any
volunteered statements.

In 1972, a blue ribbon commisslon empanelled to revise the
Meryland criminal code, the Brune-Kenney Commission, had occasion
to conylder the |mmunity language of the bribery statute, In so
doing, the commisslon noted that one who {s compelled to testify
Iln & bribery investigation and preosecution receives imnunlty not
only for bribery, but, [f the facts revealed by the witness slso
pravide avidence of extortion, the witness recelves lmmunity (or
extortion as well, 8ee, Commi.sion on Criminal Law, Proposed
Draft, June 1, 1972, §200.15). Although cognizant of this
commisslon's report, the legislature did not adopt any changes to
the statutory language used, and therefore the legislature is
deemed to have considered the conmission interpretation
accurate. Cf., e.g., Willlams v. State, 202 Md. 201 (1981).

As Professor Wigmore notes, other jurisdictions with slmilar
immunity statutes which are applicable to 8 limited category of
oflenses have usually Interpreted their statutes to provide [for
immunity from all crimes about which the witness is compelled to

testify, onee the Iimmunity is appllicable, 8 Wigmore, Evlidence,
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(McNaughton Rev, 1961) §2282, p. 509, fn. 2, Thus, for example,
while the language of the Florlda statute ditfers from
Maryland's, the Florlda courts have Interpreted their statute,
whlch Is applicabie to a limited category of offenses such ag
bribery and gamblling, to confer immunity (from all crimes about

which the witness Is compelled to testify, Stale v. Kelly, 71

So. 2d 887 (Fla. 1954),

Faced with a similar contention, the Courl of Appeals of New
York upheld a contempt cltation, where the Immunity statute, 1ike
Maryleand's and Florida's, was lImited to a cerlain category of
offenses, Qoid v. McKenna, 25 N.Y. 2nd 473, 235 N.E., 24 215
(1969)., As the court there recognlzed:

To be sure, there Is always the possibllity
that in any Grand Jury investigation where
immunlity is granted, crimes not specifically
enumeraled in the statute may be revealed.
However, to allow thls fact to repeatedly void
the grant of Immunlty would be Illogical and
contrary to the Intent of the Legislature.
gold v. McKenna, supra, at 237-238.

See, also, State v, Kuhlman, 68 Or. App. 743, 683 P.2d 552 (Or.
App. 1984), rev'd on other grounds, 298 Or, 703, 695 P.2d 57|
(Or. 1985), St Chi twood 73 Arlz. 314, 240 P.2d 1202

(1952), and Ex Parte Williams, 127 Cal., App. 424, 18 P.2nd 172

(1932).
CONCLUS [ON
The lower court was ctearly erroneous In permitting "mere
witnesses" lo challenge the Jurisdiction of the grand Jury since
they do not have standing. [t is simply premature to consider
the subject matter Jjurisdiction of a grand Jury, which should

have the unfettered diserction in subpoenalng witnesses and
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gathering evidence, as this Court recently made clear,

In additlen, the lower court misinterpreted the plailn
meaning of the language of Artlcle 27, $262 by limiting the scope
of Immunity conferred to only gambling offenses, and no others,
The basic principles of statutory constructlon, the legisiative
history of the statute, and decislons of sister states all polnt
to a contrary conclusion - the statute, once applicable, confers
fmmunity from prosecution as to all offenses revealed by the
witness' compelled testimony.

For the aforegolng reasons, the Appellant respectfully urges
this court to reverse the declision of the lower court, and remand
with instructions to compel the Appellees to testify. DBecause
this case Involves s pending grand Jjury Investigation, the
Appellant also respectfully requests this court issue its mandate
forthwith.

STEPHEN . SACH3
ATTORNEY GENERAL
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mn All right., 11, o! mru. as mrm. —f
knoows llnryhnd dousn't have a onml t-unlty atatute na 2
ue luu‘uttenoy. Attorney ccuul or Speelal Prosscutor ¢ ...
.tn sere immunity than te nllm‘ by statute sud ve are d_u;.
Iﬁ. vith a cpuf'utc statute granting certain femmity hor._.‘\i_.i:-
under Article .37 Seetfos 262, Sut thet, the Court does bot
read in such a brosd way as the Assistant Attbmy General
1 thiak ic eertainly would pereit thegranting of immunity for
any pnuutin iavolving gasbling and gesing but on the very
!uo of thie iavestigation by virtus of the fact that these
mlo ere allegedly committiug u-l.n' violetibéna im Baltimore
Coumnty and this proceeding is before tho Crand Jury {n Anne
Arusdel County it sppears, on its face, that 1t's & tax
gstion because that would be the only thing that would confer
juristdetion to this County. Not the gaming aspects of this
1m'ul|¢:l.o|‘|. 8o that unless this statute can be read to con-
for immunity for other than gaming violstions then the witnes
that ave being ssked to testify befors the Grand Jury aren't
compellabdle. . . '
1 think there vae a pretty thorough analysis of our
immumity statutes io the case of Butler v, State vhere Judge
lloylgn mt tato 4t at some length and he made a stetement in
there ﬂut 1 chink ¢» quite true that if the Special
or the Qttomy Geueral or even the Coyrt ordered -1tnouu
to tcatt!y under a Motion to Compel vhere it was mot a legal
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or strictly grented imsunity uader one of the provisions of
the statute, that would mot bind any othar prosecutor's office
from prosecuting and would not prohibit the Faderel governsent
froe prosecutiog. 80 that if it'e an extre legel type of
granted imsunity that's not asuthorised by the stetute ft
doesn't bar any other prosecution elsswhere. And whet Mr,
Zelberman is arguing, 1 think goes far beyond the limited
grant of issunity that's conteined in Arcicle 27 Section 262
vhen he suggests that this would preveat prosecution for sur-
der should it come in response ¢o s question that ove of the
witnesses comaitted @& murder, I don't think that wee conten-
plated by the Legislature and certainly it's not fo the langu-
ege as you read that statute. 30 that I think thet argument
doesn't eustain fteelf,

And I think that ia viev of the fact that this 1o,
on its face, s tax investigation, in view of the fact that
those that are being granted i{msunity aren't given iasunitcy
froe any violations of the lavother than gesing violations
under the statute that they cennot be compelled to testify
ageiast themselves in this investigation. 80 1 will deny the
Motions to Compel as to eech of these witnesses.

MR. IRVIN: Thack you, Your Wonmor,

MR, MASTER: Thaok you, 7our Honor.

MR, SWISHER: Thank you, Your Honor.

MR. SOURKUP: Thank you, Your Homor,
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